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UDSH1H[W6HFWLRQ,,%H[SODLQVWKHHYROXWLRQRIUDSHWULDOVGLVFXVVLQJ
WKH PRGHUQ YLHZV RQ WKLQJV VXFK DV WKH SURPSW FRPSODLQW GRFWULQH
FKDVWLW\HYLGHQFHDQGWKHYLFWLP·VFUHGLELOLW\DVDZLWQHVV
 (DUO\7UHDWPHQWRI5DSH







WKHLU VSRXVHV EHFDXVH WKH PDUULDJH FRQWUDFW VSHFLILFDOO\ SUHFOXGHG WKH
ZLIH IURP UHYRNLQJ FRQVHQW WR VH[XDO HQFRXQWHUV  )XUWKHUPRUH IRU D
UDSHWREHDWULDEOHRIIHQVHWKHZRPDQPXVWKDYHPDGHD´IUHVKGLVFRYHU\





 6HH LQIUD 6HFWLRQ ,,% FRPPHQWLQJRQ WKHPRGHUQ WUHDWPHQW RI UDSH LQFOXGLQJ WKH
DEROLVKPHQWRIWKHSURPSWFRPSODLQWGRFWULQHDQGFKDVWLW\HYLGHQFH








 0$77+(:+$/( +,6725<2)7+(3/($62)7+(&52:1²  6HHDOVR
0LWFKHOOVXSUDQRWH GLVFXVVLQJ/RUG+DOH·VYLHZVRQUDSH
 6HH+$/( VXSUD QRWH  DW  LQGLFDWLQJ WKDW DZRPDQ FRQVHQWV WR VH[ZKHQ VKH
PDUULHVKHUKXVEDQGDQGDVVXFKGRHVQRWKDYHWKHULJKWWRODWHUZLWKGUDZWKDWFRQVHQW
 +$/(VXSUDQRWHDW²$VSHHG\SURVHFXWLRQZDVDOVRUHTXLUHG,G,IDYLFWLP
IDLOHG WR FRPSO\ZLWK WKHVH WZR UHTXLUHPHQWV VKHZDV SUHVXPHG WR EH SURVHFXWLQJ WKH
GHIHQGDQWPDOLFLRXVO\ RU IDOVHO\  ,G 6HH DOVR LQIUD 6HFWLRQ ,,% GLVFXVVLQJ WKH SURPSW
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HQWLUHO\QDWXUDO WKDW WKHYLFWLPRI IRUFLEOH UDSHZRXOGKDYH VSRNHQRXW
UHJDUGLQJLWDQGWKHIDFWWKDWVKHGLGQRWGRVRZRXOGLQHIIHFWEHHYLGHQFH
RIWKHIDFWWKDWQRWKLQJYLROHQWKDGRFFXUUHGµ
6HFRQG FKDVWLW\ HYLGHQFH ZDV DOVR FRQVLGHUHG WR EH UHOHYDQW DQG
YDOXDEOHHYLGHQFHLQDUDSHWULDOIRUPXFKRIKLVWRU\ ,Q6WDWHY:RRG
WKH $UL]RQD 6XSUHPH &RXUW KHOG WKDW HYLGHQFH RI WKH YLFWLP·V VH[XDO
KLVWRU\ ´UHDVRQDEO\ WHQGV WR VKRZ FRQVHQWµ DQG LV WKHUHIRUH UHOHYDQW
EHFDXVH´FRPPRQH[SHULHQFH WHDFKHVXV WKDW WKHZRPDQZKRKDVRQFH













 6HH7RUUH\VXSUDQRWHDW² GHVFULELQJ WKHKLVWRU\RI WKHSURPSWFRPSODLQW











Y:RRG  3G   $UL]  RSLQLQJ WKDW HYLGHQFH RI WKH YLFWLP·V LPPRUDO









FKDVWLW\ HYLGHQFHZDV ILQDOO\ RYHUWKURZQ E\ WKH$UL]RQD 6XSUHPH&RXUW LQ 3RSHZKLFK




MXU\ LQVWUXFWLRQ LQ VH[XDODVVDXOW FDVHV ,Q$UQROGY8QLWHG6WDWHV WKH







PRVW FRXUWV QR ORQJHU XVH WKH SURPSW FRPSODLQW GRFWULQH FKDVWLW\
HYLGHQFH RU /RUG +DOH·V LQVWUXFWLRQ UDSH FXOWXUH VWLOO SHUPHDWHV
FRXUWURRPVLQPRUHGLVFUHWHZD\VDOORZLQJUDSLVWVWRZDONIUHH
& 7KH:LGHVSUHDG(IIHFWVRI5DSHDQG5DSH&XOWXUH

















 ,Q WKLV FDVH WKH &DOLIRUQLD 6XSUHPH &RXUW UHMHFWHG /RUG +DOH·V LQVWUXFWLRQ RQ WKH
JURXQGVWKDWLWKDGRXWZRUQLWVXVHIXOQHVV6HH3HRSOHY5LQFRQ3LQHGD3G
&DOILQGLQJWKDW/RUG+DOH·VLQVWUXFWLRQKDGQRSODFHLQDPRGHUQVHWWLQJ
 6HH 7KH &ULPLQDO -XVWLFH 6\VWHP  6WDWLVWLFV 5$,11  KWWSVZZZUDLQQRUJ
VWDWLVWLFVFULPLQDOMXVWLFHV\VWHP >SHUPDFF-=@ LQGLFDWLQJ WKDW  RXW RI HYHU\
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WR H[SHULHQFH D PXOWLWXGH RI RWKHU QHJDWLYH HIIHFWV DV D UHVXOW RI WKDW
YLRODWLRQ  )LUVW YLFWLPV H[SHULHQFH D UDQJH RI HPRWLRQDO SUREOHPV
LQFOXGLQJ SV\FKRORJLFDO GLVRUGHUV VXFK DV GHSUHVVLRQ DQ[LHW\ DQG





D SV\FKRORJLFDO GLVRUGHU LQ ZKLFK WKH YLFWLP LV OHIW IHHOLQJ FRQVWDQWO\
WHUULILHGDQ[LRXVDQGVWUHVVHG ,QIDFWRIZRPHQZKRDUHUDSHG





WKH VHYHULW\ RI WKHLU V\PSWRPV YLFWLPV RIWHQ PXVW EH WUHDWHG E\ D
SV\FKRORJLVW RU DSV\FKLDWULVW DQG LQFXU FRVWO\PHGLFDO H[SHQVHV LQ WKH
SURFHVV7KHFRVWRI376'WUHDWPHQWFDQUDQJHIURPSHU\HDUWR
 6HHLQIUDWH[WDFFRPSDQ\LQJQRWHV²





 6HH 3RVW7UDXPDWLF 6WUHVV 'LVRUGHU 1$7·/ ,167 0(17$/ +($/7+ 
KWWSVZZZQLPKQLKJRYKHDOWKWRSLFVSRVWWUDXPDWLFVWUHVVGLVRUGHUSWVG
LQGH[VKWPO >SHUPDFF/8'=1@SURYLGLQJDQRYHUYLHZRI376'DQGLWVV\PSWRPV
6\PSWRPV RI 376' LQFOXGH IODVKEDFNV DYRLGDQFH RI WULJJHUV GLIILFXOW\ VOHHSLQJ DQJU\
RXWEXUVWV ORVV RI LQWHUHVW LQ HQMR\DEOH DFWLYLWLHV DQGPRUH  ,G  6HH DOVR (IIHFWV RI 6H[XDO
9LROHQFH VXSUD QRWH  H[SODLQLQJ WKH HIIHFWV RI UDSH RQ WKH YLFWLP LQFOXGLQJ SK\VLFDO
SV\FKRORJLFDODQGHPRWLRQDOHIIHFWV376'LVOLNHO\WRGHYHORSLQ²RIUDSHFDVHV,G
 6HH 9LFWLPV RI 6H[XDO 9LROHQFH  6WDWLVWLFV VXSUD QRWH  SURYLGLQJ VWDWLVWLFV RQ UDSH
YLFWLPVLQFOXGLQJVWDWLVWLFVRQWKRVHZKRDUHPRVWDWULVNRIEHLQJUDSHGDVZHOODVWKHHIIHFWV
RIUDSH3RVW7UDXPDWLF6WUHVV'LVRUGHUVXSUDQRWHSURYLGLQJDQRYHUYLHZRI376'DQGLWV
V\PSWRPV LQFOXGLQJ UHH[SHULHQFLQJ V\PSWRPV DYRLGDQFH V\PSWRPV DURXVDO DQG
UHDFWLYLW\V\PSWRPVDQGFRJQLWLRQDQGPRRGV\PSWRPV














RIWHQ HQG XS ORVLQJ RU TXLWWLQJ WKHLU MREV LQ WKH \HDU IROORZLQJ WKHLU






WKH WRS WZR UHDVRQV IRU IDLOLQJ WR UHSRUW D UDSH RU VH[XDO DVVDXOW DUH
IHDURIUHWDOLDWLRQDQGEHOLHIWKDWWKHSROLFHZRXOGQRWGRDQ\WKLQJ
WR KHOS  7KH FRPELQDWLRQ RI ORZ UHSRUWLQJ UDWHV DQG ORZ FRQYLFWLRQ
UDWHVOHDGVWRVHULRXVQHJDWLYHHIIHFWVRQVRFLHW\
 6HH:KDW376'&RVWV)DPLOLHVVXSUDQRWH




OLNHO\ WR XVH RWKHU PDMRU GUXJV  ,G  $SSUR[LPDWHO\  RI UDSH YLFWLPV H[SHULHQFH
VLJQLILFDQW DPRXQWV RI GLVWUHVV D ODUJHU SHUFHQWDJH WKDQ DQ\ RWKHU FULPH YLFWLP  ,G
)XUWKHUPRUHRIYLFWLPVFRQWHPSODWHVXLFLGHDQGDWWHPSWVXLFLGH,G
 6HH (IIHFWVRI6H[XDO9LROHQFH VXSUDQRWH´)LIW\SHUFHQWRIUDSHYLFWLPVORVWRUZHUH





 2XWRIHYHU\UDSHVRQO\DUHUHSRUWHGWRWKHSROLFH 6HH 7KH&ULPLQDO-XVWLFH
6\VWHPVXSUDQRWHQRWLQJWKHQXPEHURIUDSHVWKDWDUHUHSRUWHGWRWKHSROLFH 2XWRI
WKRVH  WKDW DUH DFWXDOO\ UHSRUWHG RQO\ VL[ UDSLVWVZLOO EH LQFDUFHUDWHG  ,G  7KLV ORZ
FRQYLFWLRQUDWHLVHVSHFLDOO\VKRFNLQJZKHQYLHZHGLQFRQMXQFWLRQZLWKWKHVDPHVWDWLVWLFV
IRU RWKHU FULPHV VXFKDV UREEHULHV RU DVVDXOWV  ,G 2XW RI HYHU\ UREEHULHV DUH
UHSRUWHG WR WKH SROLFH DQG  UREEHUV DUH LQFDUFHUDWHG  ,G  6LPLODUO\ RXW RI HYHU\ 
LQVWDQFHVRIDVVDXOWDQGEDWWHU\DUHUHSRUWHGWRWKHSROLFHDQGUHVXOWLQLQFDUFHUDWLRQ
,G
 6HH 7KH&ULPLQDO -XVWLFH 6\VWHP  6WDWLVWLFV VXSUDQRWH  FLWLQJ WR WKH'HSDUWPHQW RI
-XVWLFHIRUWKHOLVWRIUHDVRQVZK\UDSHYLFWLPVFKRRVHQRWWRUHSRUW 2IWKHYLFWLPVZKR
FKRVH QRW WR UHSRUW VH[XDO YLROHQFH FULPHV IURP ²  IHDUHG UHWDOLDWLRQ 
EHOLHYHG WKH SROLFHZRXOG QRW GR DQ\WKLQJ WR KHOS  EHOLHYHG VH[XDO YLROHQFHZDV D
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,QGLJHQW UDSH YLFWLPV ZKR FDQQRW DIIRUG WUHDWPHQW IRU SK\VLFDO
HPRWLRQDO DQG SV\FKRORJLFDO SUREOHPVPD\ FUHDWH D VWUDLQ RQ VRFLHWDO
UHVRXUFHV  7KH LQDELOLW\ RI LQGLJHQW UDSH YLFWLPV WR DIIRUG WUHDWPHQW
IRUFHVWKHPHLWKHUWRJRZLWKRXWWUHDWPHQWRUWRUHO\RQDQRWKHUVRXUFHRI




















9,&7,06· ,668(6 ,1 &5,0,1$/ -867,&( ² &OLII 5REHUVRQ HG  H[SODLQLQJ WKDW
YLFWLPVRIVH[XDODVVDXOWDUHDEOHWRDSSO\IRUUHSDUDWLRQIXQGVLQPRVWVWDWHV+RZHYHUWKH
PD[LPXPDPRXQWDQGWLPH OLPLW WRDSSO\GLIIHU IURPVWDWHWRVWDWH  ,GDW  ,QGLJHQW
YLFWLPVZKRGRQRWDSSO\IRUWKHVHIXQGVKRZHYHUPD\ILQGWKHPVHOYHVXWLOL]LQJWKHIUHH
VHUYLFHV RI UDSH FULVLV FHQWHUVZKLFK SURYLGH IUHH FRXQVHOLQJ HPHUJHQF\ DVVLVWDQFH DQG
VXSSRUWWRYLFWLPV,GDW
 6HHVXSUDQRWHDQGDFFRPSDQ\LQJWH[WSURYLGLQJWKDWKDOIRIUDSHYLFWLPVHLWKHUORVH












SURSHUW\ YDOXHV LQFUHDVLQJ LQVXUDQFH SUHPLXPV GLVFRXUDJLQJ









MXURUVKDYH VWURQJEHOLHIV DERXWZKDW FRQVWLWXWHV UDSH  )RU H[DPSOH
PRVW SHRSOH EHOLHYH WKDW UDSH LQYROYHV DQXQNQRZQSHUSHWUDWRU DV WKH
UDSLVW  $GGLWLRQDOO\ RQH VWXG\ LQ SDUWLFXODU IRXQG WKDW  RI WKH
SRWHQWLDO MXURUVVXUYH\HGEHOLHYHGWKDWUDSHZDVRIWHQSURYRNHGE\WKH
 6HHHJ+DO$UNRZLW]	6FRWW/LOLHQIHOG2QFHD6H[2IIHQGHU$OZD\VD6H[2IIHQGHU"
0D\EH 1RW 6&, $0 $SU   KWWSVZZZVFLHQWLILFDPHULFDQFRPDUWLFOH
PLVXQGHUVWRRGFULPHV >SHUPDFF*96&)@ H[SODLQLQJ WKDW RQH VWXG\ IRXQG WKH
UHFLGLYLVPUDWHDPRQJUDSLVWVWREHDIWHUDSHULRGRIILIWHHQ\HDUV'DYLG/LVDN	3DXO
0 0LOOHU 5HSHDW 5DSH DQG 0XOWLSOH 2IIHQGLQJ $PRQJ 8QGHWHFWHG 5DSLVWV  9,2/(1&( 	
9,&7,06    GLVFXVVLQJ GLIIHUHQW VWXGLHV RQ UHFLGLYLVP ZKLFK KDYH IRXQG
UHFLGLYLVPUDWHVRIDIWHUIRXU\HDUVDQGDIWHUWZHQW\\HDUV )XUWKHUPRUHWKHVH













DQHIIHFWRQ WKHZD\V MXURUVGHFLGHUDSHFDVHV 6HHDOVR7RUUH\VXSUDQRWHDW²
GHVFULELQJWKHZD\V LQZKLFK MXURUVDUHDIIHFWHGE\UDSHFXOWXUHDQGP\WKVGXULQJUDSH
WULDOV
 6HH HJ -2<&(( :,//,$06	 .$5(1$ +2/0(6 7+(6(&21'$66$8/7 5$3($1'
38%/,&$77,78'(6 H[DPLQLQJWKHUDSHDWWLWXGHVKHOGE\GLIIHUHQWUDFHV
 6HH LG FRQFOXGLQJ WKDW D PDMRULW\ RI SHRSOH UHJDUGOHVV RI UDFH EHOLHYH WKDW UDSH
LQYROYHVDQXQNQRZQDVVDLODQW,QIDFWRIZKLWHSHRSOHRIEODFNSHRSOHDQG
RI0H[LFDQ$PHULFDQV LQGLFDWHG LQ D 7H[DV VXUYH\ WKDW UDSH E\ GHILQLWLRQ UHTXLUHG DQ
XQNQRZQDVVDLODQWDQGIRUFHRUWKUHDWRIYLROHQFH,G
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IDOVH UHSRUWVPDGHRQO\ IRU WKHSXUSRVHVRI UHYHQJHRU WR FRYHUXSDQ
LOOHJLWLPDWHSUHJQDQF\
7KHSHUFHQWDJHRIWKHJHQHUDOSRSXODWLRQWKDWEHOLHYHVLQUDSHP\WKV
LV KLJK  $OWKRXJK WKH\ DUH QRW DOZD\V LQVWUXFWHG WR GR VR MXURUV
LQHYLWDEO\XVHWKHLUSHUVRQDOH[SHULHQFHDQGFRPPRQVHQVHWRGHWHUPLQH
WKH WUXWK IURP WKHHYLGHQFHZLWKZKLFK WKH\DUHSUHVHQWHG %HFDXVH
UDSHP\WKVDUHZLGHO\EHOLHYHGE\WKHDYHUDJH$PHULFDQZKRLVDOVRWKH











WKDW D VLJQLILFDQWO\KLJKSHUFHQWDJHRI WKHSRSXODWLRQEHOLHYHV WKDWPHQDUH RIWHQ IDOVHO\
DFFXVHGRIUDSH6HH:,//,$06	 +2/0(6VXSUDQRWH7KLVVWXG\IRXQGWKDWWKHEHOLHI
WKDWPHQDUHRIWHQ IDOVHO\ DFFXVHGRI UDSHZDVKHOGE\RIZKLWHPHQRIZKLWH
ZRPHQRIEODFNPHQRIEODFNZRPHQRI0H[LFDQ$PHULFDQPHQDQG
RI0H[LFDQ$PHULFDQZRPHQ,G








E\ SRSXODU VRFLHW\ DQG FXOWXUH³LQVWHDGRI WKH MXU\ LQVWUXFWLRQV WKH\ZLOO OLNHO\ UHDFK D
GLIIHUHQWUHVXOWRQHURRWHGLQUDSHFXOWXUHDQGP\WKV6HHDOVRHJ%XUWVXSUDQRWHDW
SURYLGLQJ WKDWDPDMRULW\ RI$PHULFDQV DQGSRWHQWLDO MXURUV VXUYH\HGGR LQ IDFW EHOLHYH
PDQ\UDSHP\WKV
 6HH)(,/'	%,(1(1VXSUDQRWHFRQFOXGLQJWKDWMXURUVDUHOLNHO\WRVXEVFULEHWRPDQ\
UDSHP\WKV LQFOXGLQJ WKH LGHD WKDW WKH YLFWLP LV WR EODPH  6HH DOVR VXSUD QRWHV ²
GLVFXVVLQJWKHHIIHFWVRIUDSHFXOWXUHRQWKHFULPLQDOMXVWLFHV\VWHPSULPDULO\LQKRZMXURUV
EULQJSUHFRQFHLYHGLGHDVDERXWUDSHDQGUDSHP\WKVLQWRWKHFRXUWURRP
 6HH LQIUD 3DUW ,,' SURYLGLQJ WKH SUHVHQW UDSH VKLHOG OHJLVODWLRQ LQ ILYH GLIIHUHQW
MXULVGLFWLRQVLQFOXGLQJ,QGLDQD6HHDOVRLQIUD3DUW,,,%DQDO\]LQJWKHSUHVHQWUDSHVKLHOG
OHJLVODWLRQ LQ WKH VDPH ILYH MXULVGLFWLRQVDQGGLVFXVVLQJ WKH ODQJXDJH WKDWSURPRWHV UDSH
FXOWXUHUDWKHUWKDQGLPLQLVKHVLW
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RI KHU UDSLVW  :KLOH WKHUH DUH PDQ\ YDULDWLRQV RI UDSH VKLHOG ODZV
LQFOXGLQJ ERWK VWDWXWHV DQG UXOHV RI HYLGHQFH DOO RI WKHP JHQHUDOO\
SURKLELWHYLGHQFHRIWKHYLFWLP·VSDVWVH[XDOFRQGXFWEXWWKHH[FHSWLRQV
WRWKDWJHQHUDOSURKLELWLRQGLIIHU7KLV3DUWGLVFXVVHVWKHUXOHVLQILYH
GLIIHUHQW MXULVGLFWLRQV  ,QGLDQD &DOLIRUQLD 1HZ <RUN 9HUPRQW DQG
0DLQH
 ,QGLDQD5DSH6KLHOG/HJLVODWLRQ
,QGLDQD·V UDSH VKLHOG OHJLVODWLRQ LQFOXGHV ,&  DVZHOO DV
(YLGHQFH 5XOH   ,QGLDQD·V UDSH VKLHOG VWDWXWH ,& 
SURKLELWV HYLGHQFH RI WKH YLFWLP·V SDVW VH[XDO FRQGXFW ZLWK WKUHH
H[FHSWLRQV WR WKDW SURKLELWLRQ  HYLGHQFH RI WKH YLFWLP
V SDVW VH[XDO
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 &DOLIRUQLD5DSH6KLHOG/HJLVODWLRQ
&DOLIRUQLD·V SULPDU\ UDSH VKLHOG ODZ FRPHV IURP (YLGHQFH 5XOH
7KLVUXOHSURKLELWVHYLGHQFHRIWKHYLFWLP·VSDVWVH[XDOFRQGXFW
ZLWKRQO\RQHH[FHSWLRQHYLGHQFHRIWKHYLFWLP·VSDVWVH[XDOFRQGXFWZLWK













SULRU VH[XDO FRQGXFW RI WKH YLFWLP ZLWK WKUHH H[FHSWLRQV  7KHVH
H[FHSWLRQVLQFOXGHHYLGHQFHRIWKHYLFWLP·VSULRUVH[XDOFRQGXFWZLWK
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RIGUHVVZKHQ LW LVRIIHUHGE\HLWKHUSDUW\RQ WKH LVVXHRIFRQVHQW 6HH DOVR LQIUD3DUW ,9
SURYLGLQJ WKLV1RWH·VFRQWULEXWLRQDSURSRVHGDPHQGPHQW WR WKH,QGLDQDVWDWXWHZKLFK
LQFRUSRUDWHVWKLVODQJXDJHXVHGLQ&DOLIRUQLD·V(YLGHQFH5XOH
 6HH1< &5,0 352& /$:0F.LQQH\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GLFWDWLQJWKHUXOHVRIHYLGHQFHLQD
UDSHFDVH
 6HH1< &5,0 352& /$:GHWDLOLQJWKHH[FHSWLRQVWR1HZ<RUN·VJHQHUDOUXOH
SURKLELWLQJHYLGHQFHRIWKHYLFWLP·VVH[XDOFRQGXFW6HHDOVRLQIUD6HFWLRQV,,,%	,,,%
LQIUD6HFWLRQ,,,%H[DPLQLQJRWKHUW\SHVRIH[FHSWLRQVVXFKDV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RIWKH1HZ<RUN











ZKLFK VWDWHV WKDW HYLGHQFHRISULRU VH[XDO FRQGXFW RI WKHYLFWLP LV
SURKLELWHG  7KLV UXOH OLVWV WKUHH H[FHSWLRQV  HYLGHQFH RIIHUHG WR
SURYH WKDW WKHGHIHQGDQWZDVQRW WKH VRXUFH RI VHPHQ LQMXU\ RU RWKHU
SK\VLFDOHYLGHQFH HYLGHQFHRI WKHYLFWLP·VSDVWVH[XDOFRQGXFWZLWK
WKH GHIHQGDQW DQG HYLGHQFH ZKRVH H[FOXVLRQ ZRXOG YLRODWH WKH
GHIHQGDQW·VFRQVWLWXWLRQDOULJKWV:KLOHHYHU\VWDWHKDVVRPHIRUPRI
UDSH VKLHOG ODZ WKH VSHFLILF ODQJXDJH DQG H[FHSWLRQV DUH XQLTXH IURP
MXULVGLFWLRQ WR MXULVGLFWLRQ  6RPH SURYLVLRQV RXWULJKW SURPRWH UDSH
FXOWXUH ZKLOH RWKHUV DUH VLPSO\ QRW QDUURZ HQRXJK WR DFKLHYH WKHLU
SXUSRVH
,,, $1$/<6,6
7KHSUHVHQW UDSH VKLHOG OHJLVODWLRQ LQ ,QGLDQD³DQGRWKHU VWDWHV³LV
LQDGHTXDWH EHFDXVH WKH ODQJXDJH DQG H[FHSWLRQV DUH HLWKHU SURPRWLQJ
UDSHFXOWXUHRUWRREURDGWRDFKLHYHWKHLUSXUSRVH7KHLQDGHTXDF\RI




GLIIHUHQW MXULVGLFWLRQV GHWHUPLQLQJ ZKLFK SURYLVLRQV DUH XVHIXO LQ
GHFUHDVLQJWKHHIIHFWVRIUDSHFXOWXUHRQMXU\GHFLVLRQV
 6HH0( 5 (9,':HVW:HVWODZWKURXJK$XJ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QRW UHSRUWHG RU GRHV QRW JHW FRQYLFWHG KH FRXOG SRWHQWLDOO\ LPSDFW
KXQGUHGVRIZRPHQLQKLVOLIHWLPHFUHDWLQJDODUJHVFDOHVRFLHWDOSUREOHP
LQ ZKLFK D KLJK YROXPH RI YLFWLPV DUH QHJDWLYHO\ LPSDFWLQJ VRFLHW\
WKURXJKWKHLUILQDQFLDODQGSV\FKRORJLFDOGLIILFXOWLHV
)XUWKHUPRUHUDSHFXOWXUHLVOLNHO\DWIDXOWIRUWKHORZFRQYLFWLRQUDWH
EHFDXVH MXURUV EULQJ WKHLU WHQGHQF\ WR EODPH WKH YLFWLP LQWR WKH












:HLQVWHLQ RI 6H[XDO +DUDVVPHQW DQG $VVDXOW 6R )DU 92; 'HF   GLVFXVVLQJ WKH
DFWUHVVHV ZKR VWHSSHG XS LQ  DQG VSRNH RXW DERXW VH[XDO KDUDVVPHQW DQG DVVDXOW
FRPPLWWHGE\+DUYH\:HLQVWHLQWRWDOLQJHLJKW\ZRPHQ7KLVLVMXVWRQHH[DPSOHRIWKH
FRXQWOHVV ZRPHQ WKDW FRXOG EH DIIHFWHG E\ RQH PDQ  ,G  6HH DOVR VXSUD 6HFWLRQ ,,&
SURYLGLQJDQDQDO\VLVRI WKHHIIHFWVRI UDSHDQG UDSHFXOWXUHRQ WKH UDSHYLFWLP  ,I WKH
UHFLGLYLVPUDWHRI UDSLVWV ORZHUHG WKH LPSDFWRI WKHORZFRQYLFWLRQUDWHZRXOGQRWEHDV
VHULRXV6HHVXSUDQRWHQRWLQJDKLJKUHFLGLYLVPUDWHRIRYHU,IWKHUHFLGLYLVPUDWH














LQFOXGH SURYLVLRQV RU ODQJXDJH WKDW SURPRWH UDSH FXOWXUH  %\




5DSH VKLHOG ODZV ZHUH LQWHQGHG WR SUHYHQW KXPLOLDWLRQ DQG
HPEDUUDVVPHQW DV ZHOO DV HQFRXUDJH UHSRUWLQJ  :KLOH HYHU\ VWDWH
H[FOXGHVHYLGHQFHRI WKHYLFWLP
VSDVWVH[XDOFRQGXFW WKHH[FHSWLRQVWR
WKLV UXOH DUH XQLTXH DQG YDULHG IURP VWDWH WR VWDWH  )LUVW WKLV 3DUW
















5HJXODU6HVVLRQRI WKHWK*HQHUDO$VVHPEO\ OLVWLQJ WKHH[FHSWLRQV )(' 5 (9,'
SURYLGLQJ WKH IHGHUDO UXOH UHJDUGLQJ HYLGHQFH DOORZHG LQ D UDSH WULDO &$/ (9,' &2'(
 :HVW :HVWODZ WKURXJK &K  RI  5HJ 6HVV SURYLGLQJ &DOLIRUQLD·V
HYLGHQWLDU\UXOHUHODWLQJWRDGPLVVLELOLW\RIHYLGHQFHLQVH[DVVDXOWFDVHV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PRUHSUREDWLYHWKDQSUHMXGLFLDO7KHJHQHUDOSURKLELWLRQLQ,QGLDQD·V
VWDWXWH LV VSHFLILF LQ WKDW LW SURKLELWV DOO W\SHV RI HYLGHQFH LQFOXGLQJ
RSLQLRQ DQG UHSXWDWLRQ HYLGHQFH  +RZHYHU WKH ODQJXDJH FRXOG EH
PRUHSURWHFWLYHRIWKHYLFWLPE\DOVRPDNLQJFOHDUWKDWWKHFORWKLQJRIWKH
YLFWLP VKRXOG QRW WR EH DGPLWWHG DV HYLGHQFH XQOHVV LW PHHWV DQ
H[FHSWLRQ 7KHJHQHUDOSURKLELWLRQRIIHUHGE\,QGLDQDLVDOVRVOLJKWO\
EURDGEHFDXVHLWVSHFLILHVSDVWVH[XDOFRQGXFWOHDYLQJWKHGRRURSHQIRU
WKH SURVHFXWLRQ WR TXHVWLRQ WKH YLFWLP DERXW SUHVHQW VH[XDO FRQGXFW D
WRSLFWKDWFRXOGVWLOOSRWHQWLDOO\ELDVWKHMXURUVDJDLQVWKHU
,QGLDQD·VILUVWH[FHSWLRQDOORZVIRUHYLGHQFHRIWKHYLFWLP·VSDVWVH[XDO
FRQGXFW ZLWK WKH GHIHQGDQW ZKLFK LV D FRPPRQ³\HW LQHIIHFWLYH³
H[FHSWLRQEHFDXVHLWSURPRWHVUDSHFXOWXUH 7KLVH[FHSWLRQSURPRWHV
UDSHFXOWXUHEHFDXVH LW LPSOLHV WKDW WKH UHODWLRQVKLSEHWZHHQ WKHYLFWLP
DQGWKHGHIHQGDQWPDNHVDGLIIHUHQFHLQZKHWKHUKHUDSHGKHUZKLFKLV
UHPLQLVFHQW RI WKHP\WK WKDW VSRXVDO UDSH FDQQRW H[LVW EHFDXVH DPDQ
RZQVKLVZLIH·VERG\
7KHVHFRQGH[FHSWLRQWRWKH,QGLDQDVWDWXWHDOORZVIRUHYLGHQFHWKDW
VKRZV WKDW VRPHRQH HOVH FRPPLWWHG WKH UDSH EXW VSHFLILHV WKDW WKH
 6HH,1' &2'(DFWLQJDV,QGLDQD·VUDSHVKLHOGODZ
 6HHLG






























WKH DFW LV RYHUEURDG EHFDXVH LW ZRXOG DOORZ WKH GHIHQVH WR DGPLW WKLV
HYLGHQFHZLWKRXWLWEHLQJUHOHYDQW,ILGHQWLW\LVQRWDWLVVXHLQWKHFDVH
WKLVHYLGHQFHZRXOGQRWEHUHOHYDQWEXWFRXOGVWLOOEHXVHGE\WKHGHIHQVH
WR LQGLFDWH WR WKH MXU\ WKDW WKHYLFWLP LVQRWFUHGLEOHEHFDXVHVKHVOHHSV
DURXQG+RZHYHUWKHVHFRQGSDUWRIWKLVH[FHSWLRQ³ZKLFKUHTXLUHVD
VSHFLILF LQVWDQFHRIVH[XDOFRQGXFW³LVJRRGEHFDXVH LWEDUVWKHGHIHQVH
IURP LQWURGXFLQJ YDJXH UHSXWDWLRQ RU RSLQLRQ HYLGHQFH UHJDUGLQJ WKH
YLFWLP·VVH[XDOSUHGLVSRVLWLRQ
)LQDOO\ WKH ,QGLDQD VWDWXWH DOORZV IRU HYLGHQFH SURYLQJ WKDW WKH
YLFWLP






WKH VRXUFH RI KHU SUHJQDQF\  +RZHYHU LI WKLV H[FHSWLRQ UHTXLUHG D
VSHFLILF LQVWDQFH RI VH[XDO DFWLYLW\ LW ZRXOG EH QDUURZ HQRXJK WKDW LW
ZRXOG SURWHFW WKH YLFWLP IURP EHLQJ WDLQWHG E\ UDSH P\WKV DQG WKXV
GLVFUHGLWHG  (DFK MXULVGLFWLRQ DOWHUV WKH ODQJXDJH DQG VFRSH RI WKH
H[FHSWLRQVZLWKLQLWVLQGLYLGXDOUDSHVKLHOGODZVDOWKRXJKPDQ\LQFOXGH
 6HH ,1' &2'( E DOORZLQJ HYLGHQFH ´ZKLFK LQ D VSHFLILF LQVWDQFH RI
VH[XDODFWLYLW\VKRZVWKDWVRPHSHUVRQRWKHUWKDQWKHGHIHQGDQWFRPPLWWHGWKHDFWXSRQ
ZKLFKWKHSURVHFXWLRQLVIRXQGHGµ




7KLVZRXOGEHDVLWXDWLRQ LQZKLFK WKHSURVHFXWLRQZRXOGQRWEHDEOH WRXQULQJ WKHEHOO
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 7KH *HQHUDO 5XOHV 3URKLELWLQJ (YLGHQFH RI WKH 9LFWLP·V 6H[XDO
&RQGXFWRU+LVWRU\





UXOH LQ WKLV FDVH³WKDW HYLGHQFH RI WKH YLFWLP·V SDVW VH[XDO FRQGXFW LV
LQDGPLVVLEOH³LVDVWDEOHDQGFRPPRQO\XVHGRQHWKHVSHFLILFODQJXDJH
XVHG E\&DOLIRUQLD OHDYHV URRP IRU WKH GHIHQVH WR JHW WKLV HYLGHQFH LQ
DQ\ZD\  3DUWLFXODUO\ WKH FRQGLWLRQ WKDW WKH HYLGHQFH LV RQO\
LQDGPLVVLEOHZKHQ RIIHUHG WR SURYH FRQVHQW LV SUREOHPDWLF  7KLV OHDYHV
URRP IRU WKH GHIHQGDQW WR RIIHU HYLGHQFH RI WKH YLFWLP
V SDVW VH[XDO
FRQGXFWDVHYLGHQFHWKDWVSHDNVWRWKHYLFWLP·VFUHGLELOLW\DVDZLWQHVVRU
WKH YLFWLP·V ELDV DV D ZLWQHVV  :KLOH WKH GHIHQGDQW·V DYDLODEOH
DUJXPHQWVDUHOLPLWHGWKHMXURUVKHDUWKHHYLGHQFHDOOWKHVDPHDQGZLOO
GUDZ WKHLU RZQ LQIHUHQFHV DERXW ZKDW WKH HYLGHQFH PHDQV
)XUWKHUPRUH &DOLIRUQLD·V VSHFLILFLW\ LQ SURKLELWLQJ HYLGHQFH RI WKH
YLFWLP
VSDVWVH[XDOFRQGXFWPD\EHWRRQDUURZ7KLVOHDYHVURRPIRU
 6HH LQIUD 6HFWLRQV ,,,%²,,,% DQDO\]LQJ WKH GLIIHUHQW W\SHV RI SURYLVLRQV LQ UDSH
VKLHOGODZVLQIRXURWKHUMXULVGLFWLRQV
 6HHLQIUD6HFWLRQV,,,%²,,,%
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F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
 6HH &$/ (9,' &2'( F SURKLELWLQJ HYLGHQFH RI WKH YLFWLP·V SDVW VH[XDO
FRQGXFWZKHQRIIHUHGE\WKHGHIHQGDQWWRSURYHFRQVHQW
 6HH&$/ (9,' &2'(F
 6HHLG6HHDOVR)(' 5 (9,'´$ZLWQHVV
VFUHGLELOLW\PD\EHDWWDFNHGRUVXSSRUWHG
E\ WHVWLPRQ\ DERXW WKH ZLWQHVV








PD\ RQ FURVVH[DPLQDWLRQ DOORZ WKHP WR EH LQTXLUHG LQWR LI WKH\ DUH SUREDWLYH RI WKH
FKDUDFWHU IRU WUXWKIXOQHVV RU XQWUXWKIXOQHVV RI  WKH ZLWQHVV RU DQRWKHU ZLWQHVV ZKRVH
FKDUDFWHUWKHZLWQHVVEHLQJFURVVH[DPLQHGKDVWHVWLILHGDERXWµ
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&DOLIRUQLD·V  EHFDXVH 1HZ <RUN GRHV QRW VSHFLI\ SDVW VH[XDO
FRQGXFWRIWKHYLFWLPDQGGRHVQRWVSHFLI\ZKRPXVWRIIHUWKHHYLGHQFH
1HZ<RUN·VJHQHUDOSURKLELWLRQZRXOGEHIODZOHVVLIQRWIRUWKHXVHRIWKH
ZRUG ´VKDOOµ  ´6KDOOµ LV DQ DPELJXRXV ZRUG ZKLFK KDV EHHQ




RSLQLRQ RU UHSXWDWLRQ HYLGHQFH RI VH[XDO FRQGXFW IDLOLQJ WR VSHFLI\
ZKHWKHU SDVW RU SUHVHQW  7KHQ D JRHV RQ WR VSHFLI\ WKDW
HYLGHQFH RI SULRU VH[XDO FRQGXFW ZLOO RQO\ EH DGPLVVLEOH LI LW JRHV WR
FUHGLELOLW\RUDPDWHULDOIDFWWKDWLVDWLVVXHDQGHYHQWKHQLWZLOORQO\EH
DGPLWWHG LI LW LVPRUHSUREDWLYH WKDQ LW LVSUHMXGLFLDO  7KDW LV DKLJK
VWDQGDUG WR PHHW SDUWLFXODUO\ EHFDXVH WKH VWDWXWH UHTXLUHV D KLJK
SUREDWLYH YDOXH RI WKH HYLGHQFH DV ZHOO DV WZR VHSDUDWH VWDQGDUGV IRU
UHOHYDQF\7KHVWDQGDUGLWVHOILVDJRRGRQHKRZHYHUWKHUHFRXOGEHD
 6HHLG
 6HH1<&5,0 352& /$:0F.LQQH\VWDWLQJWKDW´ >H@YLGHQFHRIDYLFWLP
V
VH[XDOFRQGXFWVKDOOQRWEHDGPLVVLEOHµLQWKHSURVHFXWLRQRIVH[RIIHQVHV
 6HH HJ 1< &5,0 352& /$:  &$/ (9,' &2'( F SURKLELWLQJ
HYLGHQFH RI WKH YLFWLP·V SDVW VH[XDO FRQGXFW ZKHQ RIIHUHG E\ WKH GHIHQGDQW WR SURYH
FRQVHQW
 6HH1< &5,0 352& /$:
 &I %U\DQ *DUQHU 6KDOO :H $EDQGRQ 6KDOO" $%$ - $XJ 
KWWSZZZDEDMRXUQDOFRPPDJD]LQHDUWLFOHVKDOOBZHBDEDQGRQBVKDOO >SHUPDFF
0/;+)*&@ GLVFXVVLQJ WKH DPELJXLW\ RI WKH ZRUG ´VKDOOµ DQG LWV PDQ\ GLIIHUHQW
PHDQLQJV  7\SLFDOO\ FRXUWV ZLOO LQWHUSUHW WKH ZRUG ´VKDOOµ EDVHG RQ WKH LQWHQW RI WKH
OHJLVODWRUV,G
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EHLQJ HQWHUHG LQWR HYLGHQFH  ,W DOVRGRHVQRW VSHFLI\SDVW RUSUHVHQW
VH[XDO FRQGXFW OHDYLQJ QR URRP IRUPDQLSXODWLRQ E\ WKH GHIHQGDQW
+RZHYHU0DLQH·VUXOHGRHVQRWLQFOXGHWKHVSHFLILFDWLRQWKDWWKHHYLGHQFH






YLFWLP·V SULRU VH[XDO FRQGXFW ZLWK WKH GHIHQGDQW &DOLIRUQLD·V
F WKH VHFWLRQ WKDW SURYLGHV WKH YLFWLP·V SDVW VH[XDO FRQGXFW
ZLWKWKHGHIHQGDQWLVDQH[FHSWLRQWRWKHUXOHLVUHPLQLVFHQWRIWKHP\WK
 6HH96$DH[SODLQLQJWKDWHYLGHQFHRIWKHYLFWLP·VSULRUVH[XDOFRQGXFW
LV RQO\ DGPLVVLEOH ZKHQ LW JRHV WR KHU FUHGLELOLW\ RU D PDWHULDO IDFW DW LVVXH  -XGLFLDO
GLVFUHWLRQLVDQLVVXHLQUDSHFDVHV³OLNHWKH%URFN7XUQHUFDVH³EHFDXVHMXGJHVDUHVXEMHFWHG




 6HH0( 5 (9,'D:HVW:HVWODZWKURXJK$XJ
 6HHLG
 6HH LG 6HH DOVR 96$D H[SODLQLQJ WKDW HYLGHQFH RI WKHYLFWLP·VSULRU
VH[XDOFRQGXFWLVRQO\DGPLVVLEOHZKHQLWJRHVWRKHUFUHGLELOLW\RUDPDWHULDOIDFWDWLVVXH
DQGLVPRUHSUREDWLYHWKDQSUHMXGLFLDO
 6HH  96$ D UHTXLULQJ WKDW WKH HYLGHQFH EH PRUH SUREDWLYH WKDQ
SUHMXGLFLDO LI LW LV WR EH DGPLWWHG  :KLOH WKLV UHTXLUHPHQW RQO\ DGGV D VPDOO OD\HU RI




HYLGHQFH LI LWV SUREDWLYH YDOXH LV VXEVWDQWLDOO\ RXWZHLJKHG E\ D GDQJHU RIXQIDLU
SUHMXGLFHµ
 6HHHJ ,1' &2'(EVWDWLQJWKDWHYLGHQFHRIWKHYLFWLP·VSDVWVH[XDO
FRQGXFWZLWKWKHGHIHQGDQWLVDGPLVVLEOH&$/ (9,' &2'(FQRWLQJWKDWWKHRQO\
H[FHSWLRQ WR WKHSURKLELWLRQRI HYLGHQFHRI WKHYLFWLP·V VH[XDO FRQGXFW LV HYLGHQFHRI WKH
YLFWLP·VVH[XDOFRQGXFWZLWKWKHGHIHQGDQW1< &5,0 352& /$:RXWOLQLQJWKH
ILUVWH[FHSWLRQWR WKHJHQHUDO UXOHDJDLQVWDGPLVVLELOLW\RIWKHYLFWLP·VVH[XDOFRQGXFW
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WKDWPDULWDO UDSHGRHVQRW H[LVW $OORZLQJDQH[FHSWLRQ IRUSUHYLRXV
VH[XDOFRQGXFWZLWKWKHGHIHQGDQWLPSOLHVWKDWLIDZRPDQFRQVHQWVRQFH
VKH LVPRUHOLNHO\WRKDYHFRQVHQWHGWKHVHFRQGWLPH 7KLVH[FHSWLRQ
VLOHQWO\ QRUPDOL]HV WKH LGHD WKDW D PDQ LV HQWLWOHG WR VH[ DV SDUW RI D
UHODWLRQVKLSDP\WKWKDWLVVWLOOZLGHO\EHOLHYHGDQGDFFHSWHGWRGD\
1HZ <RUN·V ILUVW H[FHSWLRQ ZKLFK DOORZV HYLGHQFH RI VSHFLILF




DVVXPHG EDVHG RQ SDVW LQWHUDFWLRQV WKDW WKH YLFWLP FRQVHQWHG  7KLV
H[FHSWLRQSODFHVDKLJKHUUHVSRQVLELOLW\RQWKHGHIHQGDQWWRVKRZWKDWKLV
DVVXPSWLRQZDVUHDVRQDEOHVRWKDWWKHGHIHQGDQWLVXQDEOHWRPDNHYDJXH
VWDWHPHQWV DERXW KLV SDVW VH[XDO UHODWLRQVKLS ZLWK WKH YLFWLP  7KLV
VHUYHVWRSURWHFWWKHYLFWLPEHFDXVHYDJXHVWDWHPHQWVPD\ELDVWKHDOUHDG\
SUHMXGLFHGMXU\LQWRWKLQNLQJKHZDVULJKWWRPDNHWKDWDVVXPSWLRQ




HPSKDVLV LVSODFHGRQ WKH IDFW WKDW WKHYLFWLPFRQVHQWHGRQFH )URP




YLFWLP·V SDVW VH[XDO FRQGXFW ZLWK WKH GHIHQGDQW JHQHUDOO\ DOORZV WKH
GHIHQGDQWWRLQVWLOOLQWKHMXU\WKHLGHDWKDWWKHYLFWLPFRQVHQWHGRQFHVR






 6HH HJ LG 7KHUH LVRYHUZKHOPLQJHYLGHQFH WKDW WKHJHQHUDOSRSXODWLRQEHOLHYHVLQ
PDQ\UDSHP\WKVHVSHFLDOO\WKRVHWKDWEODPHWKHYLFWLP,G
 &I &$/ (9,' &2'( F SURYLGLQJ &DOLIRUQLD·V UXOH ZKLFK LQFOXGHV DQ
H[FHSWLRQIRUSDVWVH[XDOFRQGXFWZLWKWKHGHIHQGDQW
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VKHZDVOLNHO\WRFRQVHQWDJDLQ)XUWKHUPRUHWKLVH[FHSWLRQLJQRUHVWKH
FRQFHSW RI PDULWDO RU VSRXVDO UDSH  ,W LPSOLHV WKDW WKH UHODWLRQVKLS
EHWZHHQWKHYLFWLPDQGWKHGHIHQGDQWLVUHOHYDQWDQGLIDZRPDQVD\V\HV
IRUW\VHYHQWLPHVVKHGRHVQRWKDYHWKHULJKW WRVD\QRWKHIRUW\HLJKWK





D SHUIHFW H[DPSOH RI WKLV H[FHSWLRQ EHLQJ QDUURZ HQRXJK WKDW LW LV QRW
H[SOLFLWO\KDUPIXOWRWKHYLFWLPLWOHDYHVURRPIRUWKHGHIHQGDQWWRRIIHU
WKHHYLGHQFHRQO\XQGHUYHU\VSHFLDODQGOLPLWHGFLUFXPVWDQFHV ,W LV
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 RXWOLQLQJ WKH ILUVWH[FHSWLRQ WR WKHJHQHUDO UXOH
DJDLQVW DGPLVVLELOLW\ RI WKH YLFWLP·V VH[XDO FRQGXFW  6HH DOVR 0( 5 (9,' E%
SURYLGLQJDQH[FHSWLRQIRUVSHFLILFLQVWDQFHVRIVH[XDOFRQGXFWZLWKWKHGHIHQGDQW









 6HH HJ&$/ (9,' &2'(F OLVWLQJLWVH[FHSWLRQZKLFKLV WRREURDG1<
&5,0 352& /$:SURYLGLQJLWVH[FHSWLRQZKLFKLVQDUURZEXWVWLOOQRWQDUURZ
HQRXJK96$D$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QDPLQJLWVH[FHSWLRQZKLFKLVRYHUO\EURDG0( 5 (9,'
E% LQGLFDWLQJLWVH[FHSWLRQZKLFK LVQDUURZHQRXJKWKDW LW OHDYHVOLWWOHURRPWR
EULQJLQUDSHP\WKVRUKDUPWKHYLFWLP
 6HHHJ1< &5,0 352& /$:RXWOLQLQJWKHILUVWH[FHSWLRQWRWKHJHQHUDO
UXOHDJDLQVWDGPLVVLELOLW\RIWKHYLFWLP·VVH[XDOFRQGXFW0(5 (9,'E%SURYLGLQJ





















0DLQH·V ILUVW H[FHSWLRQ DOORZV HYLGHQFH RI VSHFLILF LQVWDQFHV RI WKH
YLFWLP·V VH[XDO EHKDYLRU WR EH DGPLWWHG RQO\ LI RIIHUHG WR SURYH WKDW
VRPHRQH RWKHU WKDQ WKH GHIHQGDQWZDV WKH VRXUFH RI VHPHQ LQMXU\ RU
RWKHUSK\VLFDOHYLGHQFH0DLQH·VH[FHSWLRQLVWRREURDGEHFDXVHPRVW
VWDWHVTXDOLI\VLPLODUH[FHSWLRQVDVHLWKHUQHHGLQJDVSHFLILF LQVWDQFHRU
QHHGLQJ WR UHEXW HYLGHQFH RIIHUHGE\ WKHSURVHFXWLRQ  %RWKRI WKRVH
TXDOLILFDWLRQV WRJHWKHU RIIHU PD[LPXP SURWHFWLRQ IRU WKH YLFWLP
+RZHYHU 0DLQH OHDYHV WKH GRRU RSHQ IRU WKH GHIHQGDQW WR RIIHU DQ\
WKDW HYLGHQFH RI VSHFLILF LQVWDQFHV RI WKH YLFWLP·V VH[XDO FRQGXFW ZLWK WKH GHIHQGDQW LV
DGPLVVLEOHLIRIIHUHGE\WKHGHIHQGDQWWRSURYHFRQVHQWRULIRIIHUHGE\WKHSURVHFXWRU6HH
DOVR LQIUD3DUW ,9 SURYLGLQJ WKLV1RWH·V FRQWULEXWLRQZKLFKFRPELQHV WKH ODQJXDJH IURP
WKHVHWZRH[FHSWLRQVLQWRRQHWH[WWREHDGGHGWRWKH,QGLDQDVWDWXWH







 6HH1< &5,0 352& /$:6HHDOVRVXSUD3DUW,,$	6HFWLRQ,,$JLYLQJDQ
RYHUYLHZ RI UDSH FXOWXUH DQG UDSH P\WKV DQG GLVFXVVLQJ WKH FXOWXUDO VWHUHRW\SH RI WKH
YLFWLP
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7KLV H[FHSWLRQ FRXOG HDVLO\ EHPDQLSXODWHG E\ GHIHQVH DWWRUQH\VZKR
FRXOG RIIHU HYLGHQFH RI WKH YLFWLP·V VH[XDO EHKDYLRU E\ FODLPLQJ WKLV
H[FHSWLRQDSSOLHVDOORZLQJWKHMXURUV·VXEVFULSWLRQVWRUDSHP\WKVWRGR
WKHUHVW
9HUPRQW·V VHFRQG H[FHSWLRQ ZKLFK DOORZV HYLGHQFH RI VSHFLILF
LQVWDQFHVRIVH[XDOFRQGXFWWKDWWHQGWRVKRZWKDWWKHGHIHQGDQWZDVQRW
WKHVRXUFHRURULJLQRIVHPHQSUHJQDQF\RUGLVHDVHLVRYHUEURDGEHFDXVH

























(9,' E$ SURYLGLQJ WKDW HYLGHQFH RI VSHFLILF LQVWDQFHV RI WKH YLFWLP·V VH[XDO
EHKDYLRULVDGPLVVLEOHLIRIIHUHGWRSURYHWKDWVRPHRQHRWKHUWKDQWKHGHIHQGDQWZDVWKH
FDXVH RU VRXUFH RI VHPHQ LQMXU\ RU RWKHU SK\VLFDO HYLGHQFH 1< &5,0 352& /$:
H[SODLQLQJWKDWWKHHYLGHQFHPXVWEHRIIHUHGE\WKHGHIHQGDQWWRUHEXWHYLGHQFH
RIIHUHGE\WKHSURVHFXWLRQ6HHDOVRLQIUD3DUW,9RXWOLQLQJWKLV1RWH·V&RQWULEXWLRQZKLFK
FRPELQHV WKH ODQJXDJH RI WKLV H[FHSWLRQ LQ 9HUPRQW 0DLQH DQG 1HZ <RUN LQWR RQH
H[FHSWLRQ















EDVLV IRU WKDW GHFLVLRQ  7KHUH LV QR ZD\ RI NQRZLQJ EDVHG RQ WKH
ODQJXDJHRI WKHH[FHSWLRQ DORQHZKLFK IDFWRUV WKH FRXUWZLOO ORRNDW WR
GHWHUPLQHZKDWLVMXVWLQDQ\JLYHQVLWXDWLRQ
0DLQH DOORZV LQ DQ\ HYLGHQFH LI H[FOXVLRQ ZRXOG YLRODWH WKH
GHIHQGDQW·V FRQVWLWXWLRQDO ULJKWV DQ H[FHSWLRQ WKDW LV XQGRXEWHGO\
LQWHQGHGWRSURWHFWWKHGHIHQGDQWEXWLVDOVRRYHUEURDG ,WDOORZVIRU
WULDO FRXUW MXGJHV WR H[HUFLVH WKHLU GLVFUHWLRQ LQ GHFLGLQJ ZKDW ZRXOG
YLRODWHWKHGHIHQGDQW·VFRQVWLWXWLRQDOULJKWVZKLFKLVDSUREOHPEHFDXVH
MXGJHVDUH MXVWDV OLNHO\ WREHELDVHGDV MXURUVDUHDV WKH\DOVR OLYH LQD
VRFLHW\WKDWYDOLGDWHVDQGSHUSHWXDWHVUDSHFXOWXUH













 6HH0( 5 (9,'E&SURYLGLQJWKDW´HYLGHQFHZKRVHH[FOXVLRQZRXOGYLRODWH
WKHGHIHQGDQW·VFRQVWLWXWLRQDOULJKWVµLVDGPLVVLEOH
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MXULVGLFWLRQ 1HZ<RUN·VVHFRQGH[FHSWLRQ IRUH[DPSOH LVXQLTXH WR
1HZ<RUN EXW LW LV DOVR DGLUHFW UHIOHFWLRQ RI D UDSHP\WK  SURVWLWXWHV







PDNHV LW VHHP ORJLFDO WR DGRSW VXFK D SUHMXGLFH DJDLQVW WKHVH ZRPHQ
VROHO\EDVHGRQWKHLUSURIHVVLRQ 7KLVH[FHSWLRQSHUSHWXDWHVWKHUDSH
P\WKWKDWSURVWLWXWHVFDQQRWEHUDSHGDQGPD\WKHUHIRUHSUHYHQWVRPH






ZKRDEVWDLQ DUHPRUH UHOLDEOH DQG FUHGLEOH DVZLWQHVVHVZKLOHZRPHQ
ZKRDUHSURPLVFXRXVDUHPRUHOLNHO\WROLH7KLVLGHDFDQEHWUDFHGEDFN
WRWKHFXOWXUDOVWHUHRW\SHRIWKHYLFWLPDQGWKHP\WKVWKDWVXUURXQGWKH
YLFWLP DQG EODPH KHU IRU KHU RZQ YLFWLPL]DWLRQ  *URXQGHG LQ UDSH
 6HH HJ &$/ (9,' &2'( F :HVW:HVWODZ WKURXJK&K  RI5HJ
6HVV SURYLGLQJ WKDWHYLGHQFHRI WKHYLFWLP·VPDQQHURIGUHVV LV LQDGPLVVLEOHXQOHVV WKH
FRXUWGHWHUPLQHVRWKHUZLVH






 6HH1< &5,0 352& /$:
 6HH1< &5,0 352& /$: 0F.LQQH\  SURYLGLQJ WKDW HYLGHQFH WKDW
´UHEXWV HYLGHQFH LQWURGXFHG E\ WKH SHRSOH RI WKH YLFWLP















DUH QRW DW DOO FRPPRQSODFH WKLV H[FHSWLRQ LV QHYHUWKHOHVV LPSRUWDQW
EHFDXVH LW SURWHFWV WKH GHIHQGDQW ZKR PD\ DOVR EH VXEMHFWHG WR UDSH
FXOWXUH RU RWKHU VWHUHRW\SHV  )XUWKHUPRUH WKLV H[FHSWLRQ LV QDUURZ
HQRXJKWKDWLWZLOOQRWKDUPWKHYLFWLPDVLWFDOOVIRUVSHFLILFLQVWDQFHV





HQVXUH SURWHFWLRQ IRU WKH YLFWLP DJDLQVW UDSH FXOWXUH DQGP\WKV  7KLV
1RWH·V SURSRVHG DPHQGPHQW WR WKH FXUUHQW ,QGLDQD ODZ ZLOO VHUYH WR
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HYLGHQFH RI WKH YLFWLP·V PDQQHU RI GUHVV DURXQG
GXULQJRUDWWKHWLPHRIWKHDVVDXOW





RSLQLRQ HYLGHQFH RI WKH YLFWLP·V PDQQHU RI GUHVV
DURXQGGXULQJRUDWWKHWLPHRIWKHDVVDXOW




















 ZKLFK LQ D VSHFLILF LQVWDQFH RI VH[XDO DFWLYLW\
VKRZV WKDW VRPH SHUVRQ RWKHU WKDQ WKH GHIHQGDQW
FRPPLWWHG WKH DFW XSRQ ZKLFK WKH SURVHFXWLRQ LV
IRXQGHGRU









SURYLGHG LQ VXEVHFWLRQF RI WKLV VHFWLRQ WKDW LW LV
PDWHULDO WR D IDFW DW LVVXH LQ WKH FDVH DQG WKDW LWV













7ZR RI WKH PRVW FRPPRQ DUJXPHQWV DJDLQVW UDSH VKLHOG ODZV
JHQHUDOO\DUHWKDWWKH\DUHELDVHGDJDLQVWWKHGHIHQGDQWDQGWKDWWKH\DUH
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GHIHQGDQWFDQRQO\RIIHUWKHHYLGHQFHWRUHEXWWKHSURVHFXWLRQ·VHYLGHQFHWKDWWKHGHIHQGDQW
ZDVWKHVRXUFHRISK\VLFDOHYLGHQFHDVXVHGLQ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RIWKHSURSRVHGDPHQGPHQWDERYH
96$ D& RIIHULQJ WKH ODQJXDJH IRXQG LQ WKH VHFRQG H[FHSWLRQRI WKH DERYH
SURSRVHG DPHQGPHQW 0( 5 (9,' E& :HVW:HVWODZ WKURXJK $XJ  
JLYLQJ SDUW RI WKH ODQJXDJH IRU E RI WKH SURSRVHG DPHQGPHQW  6HH DOVR HJ VXSUD






 6HH VXSUD 6HFWLRQ ,,& H[DPLQLQJ WKH HIIHFWV RI UDSH DQG UDSH FXOWXUH RQ WKH UDSH
YLFWLPVSHFLILFDOO\GLVFXVVLQJORZUHSRUWLQJUDWHVDQGWKHUHDVRQVZK\PDQ\ZRPHQFKRRVH
QRWWRUHSRUW




MXVWLFH IRU WKH YLFWLP  6HH DOVR HJ 'DYLG +D[WRQ &RPPHQW 5DSH 6KLHOG 6WDWXWHV
&RQVWLWXWLRQDO'HVSLWH8QFRQVWLWXWLRQDO([FOXVLRQVRI(YLGHQFH:LV/5HY 
RSLQLQJRQWKHFRQVWLWXWLRQDOLW\RIUDSHVKLHOGODZV
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XQFRQVWLWXWLRQDO  +RZHYHU LQ WKH UHYLVHG ,QGLDQD VWDWXWH SURSRVHG
DERYH DOO WKUHH RI WKH H[FHSWLRQV DGGHG DUH LQWHQGHG WR EHQHILW WKH
GHIHQGDQWDVZHOODVWKHYLFWLP7KHILUVWH[FHSWLRQDOORZVWKHGHIHQGDQW
WRUHEXWHYLGHQFHRIIHUHGE\WKHSURVHFXWLRQRQWKHLVVXHRIWKHVRXUFHRI
SK\VLFDO HYLGHQFH ZKLFK EHQHILWV WKH GHIHQGDQW  +RZHYHU WKH
TXDOLILFDWLRQV WR WKDW H[FHSWLRQ³QDPHO\ WKDW LW PXVW UHEXW HYLGHQFH
RIIHUHGE\WKHSURVHFXWLRQDQGPXVWUHEXWRQO\ZLWKDVSHFLILFLQVWDQFH³
VHUYHWRSURWHFWWKHYLFWLP
7KH VHFRQG H[FHSWLRQ LQWURGXFHG LQ WKH UHYLVHG VWDWXWH VHUYHV WR
EHQHILW RQO\ WKH GHIHQGDQW E\ DOORZLQJ KLP WR RIIHU HYLGHQFH RI WKH
YLFWLP·V SULRU IDOVH DOOHJDWLRQV RI UDSH  7KLVZRXOG KDYH D QHJDWLYH
LPSDFWRQWKHYLFWLPEHFDXVHWKHMXU\ZRXOGDVVXPHLIVKHOLHGRQFHVKH
ZLOO OLHDJDLQ WKXVGHVWUR\LQJKHUFUHGLELOLW\DVDZLWQHVV +RZHYHU




FRQGXFW RQO\ LI WKH HYLGHQFH·V H[FOXVLRQZRXOG YLRODWH WKH GHIHQGDQW·V
FRQVWLWXWLRQDO ULJKWV DOVR EHQHILWV WKH GHIHQGDQW EHFDXVH LW DOORZV WKH
 &I+D[WRQ VXSUDQRWH GLVFXVVLQJJHQHUDOO\ WKHFRQVWLWXWLRQDOLW\RI UDSH VKLHOG
ODZV
 6HH VXSUD QRWH  LQGLFDWLQJ WKH SRUWLRQV RI WKH ,QGLDQD VWDWXWH WKDW KDYH EHHQ
FKDQJHG  6HH DOVR LQIUD QRWHV ² DQG DFFRPSDQ\LQJ WH[W GLVFXVVLQJ WKH H[FHSWLRQV








GHIHQGDQW ZDV WKH VRXUFH RI SK\VLFDO HYLGHQFH DQG WKH ODQJXDJH XVHG LQ YDULRXV
MXULVGLFWLRQV
 6HH VXSUD 6HFWLRQ ,,,% WDONLQJ DERXW D IHZRI WKHPRUHXQLTXH H[FHSWLRQV LQ UDSH
VKLHOG ODZV LQRWKHU MXULVGLFWLRQV LQFOXGLQJ WKH9HUPRQW VWDWXWH 6HH DOVR VXSUDQRWH









XQIDLUO\ FRQYLFWHG IRUDFULPHKHGLGQRWFRPPLW  ,Q WKLVZD\ UDSH VKLHOG ODZVDFWDVD
EDODQFLQJ RI LQWHUHVWV EDODQFLQJ MXVWLFH DJDLQVW WKH FRQVWLWXWLRQDO SURWHFWLRQ RI WKH
SUHVXPSWLRQRILQQRFHQFH
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FRXUW GLVFUHWLRQ WR DGPLW HYLGHQFH WKDW ZRXOG KDYH RWKHUZLVH EHHQ
H[FOXGHG XQGHU WKH VWDWXWH  +RZHYHU WKH TXDOLILFDWLRQ WKDW WKH
HYLGHQFH RIIHUHG PXVW EH HYLGHQFH RI D VSHFLILF LQVWDQFH³UDWKHU WKDQ
UHSXWDWLRQ HYLGHQFH IRU H[DPSOH³VHUYHV WR SURWHFW WKH YLFWLP IURP
JHQHUDOL]HGVWDWHPHQWVDERXWKHUVH[XDOFRQGXFWRULGHQWLW\
$OORIWKHH[FHSWLRQVLQFOXGHGLQWKHSURSRVHGDPHQGPHQWDERYHXVH
ODQJXDJH WKDW LV VSHFLILFDOO\ LQWHQGHG WR EDODQFH WKH LQWHUHVWV RI MXVWLFH
ZLWK WKH FRQVWLWXWLRQDO SURWHFWLRQV DIIRUGHG WR D FULPLQDO GHIHQGDQW
7KHVHH[FHSWLRQVDUHEURDGHQRXJKWRDFKLHYHWKHLUJRDORIUHGXFLQJWKH
MXU\·VDFFHVVWRLQIRUPDWLRQWKDWWKURXJKUDSHFXOWXUHDQGP\WKVZRXOG
ELDV WKH MXU\ DJDLQVW WKH YLFWLP DQG \HW QDUURZ HQRXJK WR SURWHFW WKH









5DSH FXOWXUH³DQG WKHP\WKVZLWKLQ LW³FUHDWHV D VRFLHW\ LQZKLFK
UDSH LV QRUPDOL]HG MXVWLILHG DQG WULYLDOL]HG $V D FRQVHTXHQFH MXURUV




:KLOH UDSH VKLHOG OHJLVODWLRQ LV PHDQW WR UHPHG\ VRPH RI WKH
LQDSSURSULDWHTXHVWLRQV WKDW UDSHYLFWLPV IDFH LQFRXUW WKHVH ODZVRQO\









 6HH HJ VXSUD QRWH  GLVFXVVLQJ WKH LPSRUWDQFH RI SURWHFWLQJ WKH GHIHQGDQW·V
FRQVWLWXWLRQDOULJKWV
 6HH VXSUD QRWH  LQGLFDWLQJ WKH SRUWLRQV RI WKH ,QGLDQD VWDWXWH WKDW KDYH EHHQ
FKDQJHG 6HH DOVR VXSUD 3DUW ,,& H[DPLQLQJ WKH HIIHFWVRI UDSH DQG UDSH FXOWXUH RQ WKH
YLFWLPVRFLHW\DQGWKHFULPLQDOMXVWLFHV\VWHP
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$IWHUGLVFXVVLQJDQGDQDO\]LQJYDULRXVW\SHVRIUDSHVKLHOGODZVLQ
HIIHFW LQPDQ\ GLIIHUHQW 86 MXULVGLFWLRQV WKLV 1RWH SURYLGHG D YLDEOH
DPHQGPHQW WR ,QGLDQD·V SUHVHQW UDSH VKLHOG VWDWXWH  7KH SURSRVHG
DPHQGPHQWZRXOGRIIHULQFUHDVHGSURWHFWLRQVIRUWKHUDSHYLFWLPDJDLQVW
KDUPIXOUDSHP\WKVDVZHOODV LQFUHDVHGULJKWVDQGSURWHFWLRQV IRU WKH
GHIHQGDQW7KLVDPHQGPHQWLVLPSRUWDQWEHFDXVHVRFLHW\³LQ,QGLDQDDQG
WKH8QLWHG 6WDWHV DV DZKROH³QHHGV WR VHQG DPHVVDJH WR UDSLVWV DQG






WKDQNP\ IDPLO\DQG IULHQGV HVSHFLDOO\P\ VLJQLILFDQWRWKHU<HVHQLD$OYDUDGRP\EHVW
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